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STATEMENT. 


In August, 1913, the plaintiff, Mrs. MeCormick, 
purchased of the United States National Bank of 
Centralia some $15,000.00 worth of sehool district 
warrants. After the purchase, she returned these 
warrants to the bank for collection (Tr. of R. 30). 
On February 4, 1914, a number of the warrants being 
ealled for payment, the bank forwarded them to the 
county treasurer and reccived in payment a check of 
$1,747.04. The check was drawn on Coffman, Dob- 
son & Co., bankers at Chehalis, Washington, and was 
payable to the United States National Bank (Tr. of 
ht. 30). On April 14, the balance of the warrants be- 
ing called, the bank forwarded them to the county 
treasurer and received foux additional checks, all 
payable to the order of the United States National 
and signed by the treasurer of Lewis County. The 
five checks thus received by the United States Na- 
tional in exchange for the warrants took three differ- 
ent courses. 


1. The Coffman Dobson Cheek. This cheek 
(Exhibit 5, p. 33) for $1,747.04 was drawn on Coff- 
man, Dobson & Co., bankeis, payable to the United 
States National Bank, indorsed by it and sent in re- 
mittance of February 6th, containing other items 
amounting to $3,329.38, to Coffman, Dobson & Co. 
for credit account U. 8. National (58). 


+ 


The state of the account between Coffman, Dob- 
son & Co. and the U. S. National after this remit- 
tanee on February 6th, showed that Coffman, Dobson 
& Co. owed the U.S. National a balance of $5,046.20. 
From that day forward to February 14, 1914, Coff- 
man, Dobson & Co. owed the U. 8S. National Bank as 


follows: 


AVG TeC UT diane eee $6,053.43 
iad ro ieee as Sunday 
3 Qe an. iene PALS! 
a LOW ere tease 798.68 
a il eee 1,067.53 
o conceive Holiday 
@ ic, dear 2,264.33 


On February 14, the credit of the U. 8. Nationa] 
with Coffman, Dobson & Co. was entirely wiped out. 
On that date the U. S. National Bank owed the Coff- 
man Bank $489.80 (59). During the period from 
February 6 to February 14, the Coffman Bank was 
a correspondent of the U. 8. National, and all checks 
which the Coffman bank cashed on the U. 8. National 
and other Centralia banks were charged to the ac- 
count of the U. 8S. National by the Coffman bank, 
and all checks which the U.S. National cashed on the 
Coffman bank were charged to the Coffman Bank’s 
account with the U. S. National, so that the credit 
which the U. S. National had with Coffman, Dobson 
& Co. during that period was utilized by the payment 
of creditors and depositors of the U. 8. Nation- 
lis (GS) 
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The credit with the Coffman bank was exhausted 
by the U. 8. National by the payment of checks by 
Coffman, Dobson & Co., which were drawn on the 
U.S. National and other banks. None of the checks 
or items which exhausted this account were drawn 
on reserve agents of the U. S. National (64), and no 
drafts of the U. 8. National were cashed by the Coff- 
man bank during that period. (66) 


2. Chehalis National checks. Two checks (x- 
hibits 3 and 4, pp. 31 & 42), aggregating $8,974.15, 
were drawn by the county treasurer on the Chehalis 
National Bank and payable to the U.S. National, and 
indorsed and deposited by it in the Bank of Califor- 
nia at Tacoma. These checks were received by the 
U.S. National on April 15 (61) and were forwarded 
by that bank to the Bank of California in a remit- 
tance including other checks, which totaled $19,198.02. 
(61) Just prior to this remittance and at the close 
of business on April 14, the Bank of California owed 
the U. 8. National a balance of $1305.01. This remit- 
tance was sent on April 15 (63). After this remit- 
tance was received by the Bank of California, ac- 
cording to the books of that bank, the eredit balance 
of the U. S. National in the Bank of California was 
$3642.20 (35). According to the books of the U.S. 
National, the balances of that bank with the Bank of 


California on the respective dates were as follows: 
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April en $11,837.49 
|G) Se eee eat cy 16,617.87 
Aiea eran 14, 198.76 
pee Ko PRR ceo 13,391.95 
102 eee Sunday 
ann’ foemeeten ee 3,070.37 
ce ll eee 10,806.91 
ia Romer cc nee 5,745.25 
eee 13,046.41 
A ee 8,641.24 
eee 3,067.35 
8 oes ene eee Sunday 
(ee eee 592.40 


On April 28 the account was overdrawn and the 
U.S. National owed the Bank of California $6469.28. 


This credit balance from April 15 to April 28, 
with the Bank of California was utilized by the U.S. 
National in its ordinary course of business. The re- 
mittance sheets during that period showed that none 
of the balance was transferred to reserve agents. (65) 
Remittance sheets of the Bank of California to the 
U.S. National between the dates of April 14 and 
April 28, when the eredit was exhausted (defendant's 
Exhibit B, 37), showed that the balanees in favor of 
the U.S. National with that bank were utilized by the 
California bank’s honoring checks drawn by deposit- 
ors of the U. S. National, and in some few instances, 
indicated by numeral, the transfer of credits to other 
banks, for instance, the National Bank of Tacoma on 
April 18, honored a number of cheeks drawn on the 
U_S. National and forwarded them to the U. 8S. Na- 
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tional. In exchange for this remittance or collection 
by the Tacoma bank, the U. 8. National sent to the 
Tacoma bank a draft on the Bank of California in 
payment of these items. The amount of this draft, 
which was dated April 15, was $6340.55. (65). The 
letter ‘‘U’’ on the remittance sheets indicated checks 
drawn on the U.S. National and cashed by the Bank 
of California (45) 


Security State Bank cheeks. Two cheeks, ag- 
eregating $5363.06, drawn by the county treasurer 
on the Security State Bank of Chehalis, payable to 
the order of the U. S. National. These checks were 
sent by the U. 8. National to the drawee bank in a 
remittance which aggregated $7767.22. Prior to this 
remittance the U. 8. National owed the Security 
Bank a balance of over $13,000.00, and after this re- 
mittance the U. S. National still owed the Seeurity 
Bank $5985.99. (61) 


The U. S. National was declared insolvent by 
the Comptroller on September 21, 1914, and a re- 
ceiver appointed that day. At the time of its failure 
there was actual cash in the vaults of the bank of 
$27,899.81. Between February 4 and the date of its 
failure, the lowest amount of cash and cash items im 
the vaults of the bank was, September 17, 1914, £23,- 
527.86. (53). From July 29 to the date that the bank 
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failed, there was deposited in the bank in actual 
cash by ordinary depositors, over its counter, 
$129,000. (68). 


Mrs. McCormick sought to enforce a preferen- 
tial payment to her of some $15,000.00, being the pro- 
ceeds of all the warrants so collected by the U.S. Na- 
tional. The trial court eliminated from the plain- 
tiff’s claim to preference the amount of the two 
cheeks which were deposited by the U. 8S. National 
with the Security State Bank of Chehalis, aggregat- 
ing $5363.96, and held as to that amount plaintiff 
was a general creditor. As to the balance of the pro- 
eeeds of the collections above enumerated, passing 
to Coffman, Dobson & Co. and the Bank of California 


in ‘T’acoma, the trial court allowed the preference. 


Five other suits are pending against the insolvent, 
in which the respective plaintiffs are asserting pre- 
ferential claims. (54). These five other suits in- 
volve $107,215.76. From that portion of the decree 
which allows Mrs. McCormick a preference of $10,- 


054.69, this appeal is prosecuted. 


It will be observed that the questions presented 
by this appeal are limited to the transactions of the 
U.S. National with the Coffman, Dobson Co., and the 
Bank of California at Tacoma. 


SPECIFICATION OF ERRORS. 


1. The District Court erred in finding and ad- 
judging that the deposit of the plaintiff’s warrants 
with the defendant bank for collection and remit- 
tance was sufficient to establish a trust relation be- 
tween the plaintiff and defendant bank on the bank’s 
failure to remit the proceeds of such warrants when 


collected, and not merely a relation of debtor and 


ereditor. 


2. The District Court erred in ordering and di- 
recting the defendant, A. R. Titlow, Receiver, to pay 
to the plaintiff the sum of $10,054.69, or any other 
sum, as a preferred claim, out of the assets of the 


bank. 


o. The District Court erred in rendering a de- 
eree allowing a preferred claim to the plaintiff in the 
sum of $10,054.69, which deeree is contrary to the 
testimony and against the law, because the equities 
of the case entitled the defendants to a decree of dis- 


missal. 
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ARGUMENT. 


The right of Nivs. McCormick to receive a pre- 
ferential payment out of the assets of the insolvent 
bank to the detriment of the general creditors must 
be based upon the principle that the proceeds of the 
collection of her warrants formed a trust fund, and 
that this trust fund was directly traceable into the 


assets which passed to the receiver. 


Tt will be recalled that these warrants were pur- 
chased by her in August 1913. She returned them io 
the bank for collection. There were no instructions 
to collect and renit. At that time she was dealing 
with a perfectly solvent bank, and she dealt with the 
bank according to the custom which prevails among 


bankers. 


In February and April, 1914, the bank collected 
the warrants. In September, 1914, the bank failed, 
never having accounted to Mrs. McCormick for the 
collections so made. As long as the bank held the war- 
rants wncollected, the relation between McCormick 
and the bank was that of principal and agent, but ac- 
cording to banking custom, of which the court will 
take judicial notice, as soon as collection was made, 


the relation between Mrs. MeCormick and the bank 
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was that of debtor and creditor. It is conceded that 
there were no specific instructions given the bank by 
Mrs. McCormick. The warrants were sent ‘‘for col- 
lection.’’ Therefore she impliedly consented to deal 
with the bank according to customary banking 
methods. 


What would be the ordinary, and customary way 
for the bank to account for the proceeds of this col- 
lection? Surely it was never contemplated by either 
Mrs. McCormick or the bank that when these war- 
rants were called, the banker would go over and se- 
eure the actual cash for them, hold it separate and 
apart, and remit the actual money so collected to Mrs. 
McCormick. She lived in Tacoma. The bank was 
in Centralia. The court would have to strain the usual 
methods pursued between a bank and its customers 
in order to say that it was contemplated by the parties 
that the specific money collected for these warrants 
was to be remitted to Mis. McCormick. When she 
deposited them with the bank for collection, she am- 
pliedly consented that when collected, the bank might 
remit to her out of a general mass of moneys that it 
had. This might be by cashier’s check or by New 
York or Tacoma draft. There can be no doubt, that 
either method of remittance would have been satis- 
factory to Mrs. MeCormick, as long as the bank re- 


mained solvent. 
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The trouble is that none of the parties contem- 
plated that the bank would fail. Had the bank con- 
tinued as a going concern, and had made the collee- 
tion, could Mrs. McCormick have sued the bank for 
conversion for not accounting to her for the proceeds 
of the collection? Or would her action have been one 
for money had and received? Clearly the latter. Many 
courts have been thrown into confusion by attempt- 
ing to trace a trust fund, when tn fact no trust fund 


existed. 


The discussion of this case is based on 
(a) That there was no trust fund; and 
(b) If there was a trust fund, it has not been 


established and identified as against the receiver. 


No Trust Funp. 


If it is established in this case that the relation 
between Mis. McCormick and the bank was that of 
debtor and creditor, it is useless to pursue this sub- 
ject further. If she is a creditor of the bank, she is 
like any other creditor who has deposited his good 
money and who in turn expected to receive payment 
in full. There is nothing in the nature of the case 
that makes the collection on the warrants any dif- 
ferent from anv other collection item which mav be 


sent a bank. A person may deposit warrants for 
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collection, or he may deposit a note, or a check. The 
same legal principle underlies all collection items. 
The depositor wnpledly entrusts the proceeds of the 
collection with the bank, and consents that after the 
collection has actually been made, the proceeds may 
be credited on the books, and a stmelar amount, but 


not the same amount, remitted. 


In Marine Bank vs. Fulton Bank, 2 Wallace 252, 
the instructions were to ‘‘please hold the avails of 
the collection I have sent vou subject to my order, 


and advise the amount credited.’’ 


The court recognizes the distinction between the 
relation of principal and agent and that of debtor and 


ereditor. Mr. Justice Miller says at page 256: 


‘* All deposits made with bankers may be divided 
into two classes, namely, those in which the bank be- 
comes the bailee of the depositor, the title of the 
thing deposited remaining with the latter, and that 
other kind of deposit of money peculiar to banking 
business, in which the depositor for his own ¢on- 
venience parts with the title to his money and loans 
it to the banker, and the latter, in consideration of 
the loan of money and the right to use it for his own 
profit, agrees to refund the same amount, or any part 
thereof, on demand. The case before us is not one 
of the former class. {¢t must be of the latter. The 
parties seem to have taken this view of it. * * * 
But the truth undoubtedly is, as stated in the secon: 
branch of the proposition, that both parties under- 
stood that when the money was collected, plaintiff 
was to have credit with the defendant for the amount 
of the collection, and that defendant would use the 
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money in his own business. Thus the defendant was 
guilty of no wrong in using the money, because ti had 
become his oun. It was used by the bank in the sane 
manner that it used money deposited with 1 that day 
by city custom, and the relation between the two 
banks was the same as that between the Chicago bank 
and its city depositors.”’ 


This ease is cited and approved in Commercial 
National Bank vs. Armstrong, 148 U.S. 50, in which 
Justice Brewer says: 

‘That reasoning is applicable here. Bearing in 
mind the custom of banks, it cannot be that the 
parties understood that collections made by the I*i- 
delity during the intervals between the days of re- 
mitting were to be made special deposits, but on the 
contrary it is clear that they intended that the moneys 
thus reecived should pass into the general funds of 
the bank and be used by it as other funds, and that 


when the day for remitting came, the remittance 
should be made out of such general funds.”’ 


As long as these warrants remained with the 
bank uncollected, the bank was Mars. MeCormick’s 
bailee. Had the bank during that period misap- 
propriated the warrants, it would have been guilty 
of a conversion. After the warrants were collected 
and the proceeds turned into the general mass with 
other deposits, would it have been possible to say that 
any money embezzled from the bank was the actuai 
proceeds of the McCormick collection? Mrs. MeCor- 
mick selected the bank as a collecting medium be- 


eause she considered it the most convenient and 


15 


practical way of effecting the collection. Had she de- 
sired to insure herself against all loss, she might have 
sent a special messenger to make the collection and 
bring her back the gold coin. This, however, she did 
not see fit to do, but used the ordinary business chan- 


nels. 


In Freeman’s National Bank vs. National Tube 
Works, 151 Mass. 413, the court said: 


‘‘One who collects commercial paper through the 
agency of banks must be held impliedly to contract 
that the business may be done according to their well 
known usages, so far as to permit the money collected 
to be mingled with the funds of the collecting bank. 
Dorchester Bank vs. New England Bank, 1 Cush. 177. 
When a payment is made to his agent and the money 
is put with money of the collecting bank, he has 2 
right to receive a corresponding sum, but he loses his 
right to the specific fund.”’ 


Your Honors have said: 


‘“Mhere is no recognized ground upon which 
equity can pursue a fund and impose upon it the 
character of a trust, except upon the theory that the 
money is still the property of the plaintiff. “Lf he is 
permitted to follow it and recover it, it is because it 
is his own, whether in the form in which he parted 
with its possession or in a substituted form.’’ Spo- 
kane County vs. First National Bank of Spokane, 68 
ed. 979. 


In First National Bank of Richmond vs. Wil- 
mington, T7 Fed. 401, C. C. A. 4th Cir., the draft was 
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sent ‘‘for collection.”’ It was again forwarded for 


eollection and remittanee. The two banks had no 


mutual account. That court said: 


‘‘In Armstrong vs. Bank, 148 U. 8. 50, the agree- 
ment was that the bank should alice for the plain- 
tiff and remit every ten days, and the United States 
Supreme Court held that as soon as the paper was 
collected, the bank became a debtor to the plaintiff 
for the amount collected. This was equivalent to 
holding that on collecting the proceeds of drafts, the 
bank ceased to be an agent and bound to remit the 
very money collected, but became a debtor for the sum 
eollected. ‘The custom of banks does not require a 
collecting bank to keep money collected separate from 
other matters in its possession and to remit that very 
money to the bank for which it made the collection; 
and the courts will take judicial cognizance of this 
fact. If this were not so and if the payor and drawee 
of a draft were bound to look to the transmission of 
the very money paid upon it, an important branch of 
the business of banks would be discontinued, and the 
sending of money by express would become necessary 
in all eases of collections, to the great inconvenience 
of bankers.’’ 


In Philadelphia National Bank vs. Dowd, 38 
Fed. 172, the paper was indorsed “‘for collection and 
emmediate return,’ and it was sought to impress a 
trust against the insolvent collecting bank. That 
court said: 


‘*Y have treated this case as one in which the 
plaintiff is entitled to be considered as a cestui que 
trust. I think that it is not entitled to be so con- 
sidered, but ought to be treated as an ordinary ecredi- 
tor, becanse the money collected, or at least a large 
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pait of it, was allowed to remain for several months 
with the defendant bank. As I understand the course 
of business among banks in regard to collections of 
this kind, it is not expected that the same moneys 
that are collected shall be forwarded. On the con- 
trary, they are uniformly treated as the money of the 
ordinary depositors, and are remitted by means of 
the system of exchanges of credit which forms a part 
of the general mercantile business of the country. 
The result of giving such collections a preference 
over ordinary debts of a bank would be to make na- 
tional banks preferred creditors in every case of in- 
solvency of other national banks.”’ 


Now, when a claim to priority is based upon a 
collection once made, there is no special fund created, 
according to the universal custom adopted for the 
mutual convenience of all parties. The collection is 
commingled with the other deposits of the bank, 2- 
less the banker has received special tmstructions to 
preserve the fund and to transmit it im some other 


method than by check or draft. 


Tn Merchants’ & Farmers’ Bank vs. Austin, 48 


Fed. 25, the court said: 


‘Tt is common every day business for banks to 
employ each other as collecting agencies and they per- 
form this duty in no exceptional way, but in the same 
manner in which they do the general business of the 
bank. <A bill is collected by the bank and the pro- 
ceeds commingled with the general assets, so as to be 
entirely undistinguishable and with no earmarks or 
means by which it can be traced into any new invest- 
ment. The bank breaks. Now on what principle does 
he stand on other or higher ground than he who with 


18 


the faith in the solvency of the bank deposits his 
money and loses it? ‘the contention here is not 
supported by sound reason or authority. * * * The 
complainant bank was a victim of this fraud as well 
as others who had all been alike misled and deceived 
by the apparent solvency and good credit of the bank. 
But in a legal or moral point of view, was the fraud 
any deeper or more flagrant upon the complainant 
than upon the other creditors of the bank?’’ 


The Circuit Court of Appeals for the 5th Cireuit 
had this question befere it in Annhacuser Busch 
Brewing Assn. vs. Clayton, 56 Fed. 759, in which a 


draft was sent ‘‘for eolleetion and returns. ’’ 


‘There was no contract, express or implied, that 
the collection from Morris of appellant’s account was 
to be a deposit of any kind, but it is clear that it was 
intended that the money received from Morris should 
be remitted in a reasonable time from date of collec- 
tion. Appellant enclosed its draft on Morris to the 
MeNab Bank for collection and return.”’ 


Rule mm Washington. The law in the State of 
Washington is clear that whether the instrument is 
sent for collection and remittance or for collection 
only, the relation of principal and agent ceases upon 
collection and that of debtor and ereditor arises aftcy 
the collection has onee been made, and that in case 
of failure of the collecting bank, the party sending 


the collection is a general creditor. 


Hallam vs. Tillinghast, 19 Wash. 20. A draft 


was sent ‘‘for collection.’’ 
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‘here is no contention that there was any 
agreement that the particular money should be pre- 
served in specie. In fact, it must be presumed, under 
the custom stated, that the particular money paid te 
satisfy the draft was never received by the bank here, 
as following the custom the draft would be sent by 
the bank to its correspondent where the draft was 
payable, for collection. When paid, under such cus- 
tom the specie would not be remitted, but the bank 
sending the draft would be credited with the amount 
merely, and such matter left for future settlement in 
the balancing of accounts. The respondent was bound 
to know this custom. The fact that he never specially 
agreed to deposit the proceeds of the draft with the 
bank made no difference. If he wanted to cxcept 
it from the general custom, there should have been au 
agreement that the specific money should be set aside 
for him or disposed of in some particular way, or at 
least that upon the payment of the draft alike amount 
should be segregated from the general funds of the 
bank and kept for him, thus keeping the proceeds in 
a specially substituted form. Had this been done 
prior to the insolveney of the bank, no doubt a trust 
would have resulted as against the reeciver, tf the 
particular proceeds in either the original or substi- 
tuted form came in his possession. There is no equity 
in a rule giving such claims as the plaintiff’s a pre- 
ference over general creditors. He trusted the bank 
under the general custom and deposited the draft for 
collection the same as any other general ereditor 
trusted the bank.’’ 


It must be conceded that there are authorities toe 
the contrary, but it is submitted that the well reasoned 
eases recognize the distinction between the relation 
of the parties as long as the item is uneollected, and 
the relation that arises upon the collection’s being 


made. 
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Federal Court wall follow the State law. This 
transaction occurred in the State of Washington, and 
in her dealings with the bank Mrs. McCormick 7» 
bound by the decisions of the State court. Mors. Me- 
Cormick lived in Tacoma, the bank was in Centralia 
and the collection made in Chehalis. All parties were 


dealing in the State of Washington. 


In Kent vs. Dawson Bank, Fed. Cases 7714, 18 
Blatehf. 237, a draft was drawn on a person in North 
Carolina. It was owned by a Chicago bank and 
transmitted by mail to the defendant in North Caro- 
lina with instructions to collect and remit the returns. 
The draft was collected through the B. & G. Bank. 
The collecting bank, after making the collection, fail- 


ed before remitting the amount. 


‘“The place of performance of a contract is gen- 
erally a controlling consideration by which to deter- 
mine the lex loci contractus, and where, as here, the 
contract was both made in North Carolina and was to 
be performed there, it is clear that the case must be 
controlled by the law of that State. It is not claimed 
that any statute exists in the State of North Carolina 
which affects the rights of the parties, or that the 
courts of that State have passed upon the direct ques- 
tion here, but the testimony of experts, lawyers of 
that State, has been produced, by which it appears 
that the question is yet an open one, to be determined 
by the general principles of commercial law, as recog- 
nized by that State in common with the other States 
of the Union.”’ 
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FaiLure oF Mrs. McCormick To T'rack ANY TRUS? 
Funpb Into THE POSSESSION OF THE RECEIVER. 


It is the settled doctrine of modern equity juris- 


prudence that a trust fund will be followed so long 
as it can be identified and traced either into property 


or into a larger fund held by a receiver. If the re- 
ceiver has in his possession a fund which belongs to 
the claimant, it should be returned. It is immaterial 
whether the trust fund arose from a breach of con- 
tract for holding a special deposit or from a deliber- 
ate fraud. The early equity rule was that money could 
not be traced at all after it had been mingled with 


other funds of the trustee. 
Ea parte Dale & Co., L. R. 11 Ch. Div. 772. 


This rule has been modified by modern decisions. 
But in applying the modern rule, three principles 


must not be overlooked. 


1. That general creditors cannot be held to 
atone for the omissions of a trustee. They are not to 
be punished for his wrongdoing. If the money has 
been taken and squandered, the cesta que trust be- 
comes a general creditor and shares with the others, 
under all insolvent laws providing for the ratable 


distribution of assets. 
2. Creditors who would otherwise be general 
ones, should not be allowed to profit by a breach of 


trust or fraud of the trustee. 
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3. One seeking to establish a trust fund must do 
so by clear and convincing proof. The burden of 
establishing and tracing his res, either in the original 
or in a substituted form, rests at all times upon the 


claimant. 


If a national bank fails having $30,000 in eash, 
and it appears that within three months prior to its 
failure some $130,000.00 in actual cash had been de- 
posited by general creditors over the counters of the 
bank, would it be possible for the court to say, in the 
absence of any specific proof, that a claimant to a 
fund of $15,000, which was obtained by the bank some 
eight months prior, could trace his money into the 
$30,000.00 remaining at date of failure? Is it not 
more likely that the $30,000.00 fund was received 


from the later depositors? 


Coffman, Dobson & Co. account. Let us now ap- 
ply these principles to the case at bar. When the 
warrants were paid, the bank received no aclual cash. 
The county treasurer’s check of February 4 on Coff- 
man, Dobson represented approximately $1500 of 
the collection. This with other items was sent by the 
bank to Coffman, Dobson on February 6th, at which 
time Coffman, Dobson owned the U. 8. National, in- 
cluding this item, about $5000. Of this, $1500 be- 
longed to Mrs. MeCormick. 
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What became of this credit with Coffman, Dob- 
son? It was entirely exhausted on February 14. It 
is clear, under all the authorities, that no replenish- 
ment of the credit with Coffman, Dobson would re- 
establish any claim to a trust fund. Our inqwry is 
therefore confined to the state of the Coffman, Dob- 
son account between the date of remittance, to-wit, 
February Gth, and the date that the account was over- 
drawn on February 14. The testimony shows that this 
eredit was exhausted by Coffman-Dobson cashing 
checks which were drawn on the U. 8S. National by 
the latter’s depositors. In other words, Coffman, 
Dobson paid certain debts of the U. S. National. 
These checks were of course transmitted to the U.S. 
National and charged to its various depositors’ ac- 
counts and the checks returned. No part of this credit 
was transmitted to any reserve agents of the U.S. 
National (64). Both Coffman, Dobson and the U. S. 
National were paying out money on each other’s ae- 
count. Neither was receiving any money on the 
other’s account. This credit account with Coffman, 
Dobson was utilized in the ordinary course of bust- 
ness by the U. S. National in paying its debts and 
obligations to others. There ts a total lack of proof 


that any part of this credit was traced either: 


(a) Into the U.S. National bank vaults; 
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(b) Into anything of value which passed to tie 
recewer. 

(c) By transfer to any other bank through 
which the receiver ultimately received either money 


or any other ttem. 


Bank of California account. Practically the 
same facts existed as to the checks which were re- 
ceived in exchange for the warrants, and which checks 
were sent to the Bank of California in Tacoma. Here 
again it is apparent that no cash went into the vaults 
of the U. 8. National. The two checks which went to 
the Bank of California, aggregating $8974.08, were 
included in a remittance of $19,198.02, but after ap- 
plying this remittance of over $19,000.00, the Bank 
of California, according to its own books, was i- 
debted to the U. S. National only to the extent of 
$3642.20. In other words, $5331,88 of the two McCor- 
mich checks was therefore applied in extinguishing a 
debt at that very time which the U.S. National owed 
the Bank of California, and in this respect the trans- 
action with the Bank of California is similar to the 
transaction with the Security State Bank, in which 
instanee the trial court held Mrs. McCormick not en- 
titled to a preferenial claim because the check that 
went to that bank simply diminished the overdraft 
that the U.S. National had with it. In principle, what 


difference can it make whether the overdraft is di- 
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minished or entirely eradicated and a small credit 
balance established? Surely the claimant would lose 
his right to follow any trust fund beyond the remain- 
ing balance. 


But let us go further. If we take the books of 
the U. 8. National Bank, we find that after this re- 
mittance, the U. 8. National had a eredit balance with 
the Bank of California on April 15 of some $11,000., 
the eredit balance remaining and fluctuating from 
day to day until an overdraft occurred on April 28. 
The discrepancy between the books of the two banks 
arises in the ordinary course of business in the follow- 
ing way: The U.S. National was like any other de- 
positor in the Bank of California. The depository’s 
books would show the acfaal condition of the account, 
the depositor’s books showing outstanding items 
which had not been actually credited or actually 
charged. ‘here is nothing mysterious about the de- 
posit of one bank in another. The relation between 
the two banks is simply that of depositor and creditor, 
just the same as any customer of a bank. It 
is simply a question of balances, debits, and 
eredits. (Testimony of Ralph 8S. Staeev for plain- 
itt, 0.) 


What became of the balance that the U. 8. Na- 
tional had with the Bank of California between April 


15 and April 28, when the overdraft occurred? It 
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affirmatively appears that a substantial amount of 
this eredit went to the depositors of the U. 8. National 
(63). As to the remainder of the fund, the record, 
so far as it speaks at all upon the subject, shows that 
it was expended in the payment of other debts of the 
bank. None of this balance was transferred to other 
reserve agents of the U. 8. National (65), and there 
is no showing that any portion of this credit found tts 
way into the vaults of the U. S. National. The fact 
that the California bank was a reserve agent of the 
U.S. Bank is immaterial. My. Stacev’s testimony 
shows that the relation between these banks unde+ 
such circumstances is purely that of debtor and 
creditor. The reserve bank does not hold the funds 
sacredly set aside from the balance of its assets, but it 
is simply a debtor to any amount of the reserve credit 
shown on its books. As expressed in § 5192 of the 
Revised Statutes, it is merely “‘a balance due’”’ from: 
one association to another. Precisely the same prin- 
ciples apply as would obtain in ease a trust fund had 


been traced into the hands of a private individual. 


Mrs. McCormick then is driven to inferences and 
conjectures in order to establish her right to pre- 
ference. She says: ‘‘The proceeds of my warrants 
went in the form of a eredit to some of your cor- 
respondent banks. Jt will be presumed that this found 


its way back into vour vaults and into the hands of 
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the receiver.’’ Such a doctrine is antagonistic to 
practically all the decided cases on this subject. As 
said in Beard vs. Independent District of Pella City, 
88 Fed. 375, p. 381: 


‘“Why should fiction be resorted to in order to 
sustain a preference on behalf of the school district 
to payment out of a fund not augmented in fact by 
any sum belonging to the district ?”’ 


Burden of Proof of Plaintiff. 


Not only has the claimant in this case failed te 
establish by proof that the fund that she claims came 
into the possession of the receiver, but the record con- 
clusively proves the contrary. Counsel point to the 
fact that at various dates the U.S. National had more 
than enough cash in its vaults to pay the ecomplain- 
ant’s claim. That might be material 7f it were shown 
that the elaamant’s fund had been traced into the 
vaults of the bank. The fact is that credit was traced 
into two depository banks and there dissipated. The 
defendant receiver has gone further in this case in the 
matter of proof than is necessary by showing that the 
proceeds of these credits were dissipated. ‘The clain- 
ant is driven to the position of asserting a charge 
upon all the assets of the msolvent bank, a doctrine 


which is repudiated by all the authorities, 
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In the City of Litchfield vs. Ballou, 114 U.S. 190, 
the court said: 


‘if the complainants go after the money they let 
the city have, they must lea ly identify the money or 
the fund or other property which represents that 
money in such a manner that it can be reclaimed and 
delivered without taking other property with it, or 
injuring other persons, or interfering with others’ 
ANS 


In this connection we eall the court’s attention 
to Schuyler vs. Littlefield, 232 U.S. 710, to which case 
we will have occasion to refer in detail in another por- 


tion of this brief. 


Your Honors applied this doctrine in fn re Ache- 
son Co. 170 Fed. 427, in which case the claimant at- 
tempted to establish a trust fund against a bankrupt’s 


estate: 


‘But it is a general rule, as well in a court of 
equity as in a court of law, that in order to follow 
trust funds and subject them to the operation of the 
trust, they must be identified. (Citing authorities.) 
In carrying out the rule, when it comes to proof, the 
owner must assume the burden of ascertaming and 
tracing the trust funds, showing that the assets which 
have come into the hands of the trustee have been di- 
rectly added to or benefited by an amount of money 
realized from the sales of the specified goods held in 
trust, and recovery is limited to the extent of this in- 
crease or benefit. * * * So funds that have 
been dissipated or that have been used to pay other 
creditors, or that have been spent to pay current busi- 
ness expenses, are not recoverable, because they are 
gone and there 1s nothing remaining to be the subject 
of the trust.” 
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In EKmpire State Surety Co. vs. Carroll County, 
194 Fed. 598, C. C. A. 8th Cix.: 


‘*Tt is indispensable to the maintenance by a ces- 
tui que trust of a claim to preferential payment by a 
receiver out of the proceeds of an estate of an in- 
solvent, that clear proof be made that the trust prop- 
erty or its proceeds went into a specific fund, or into 
a specific, identified piece of property, which came 
into the hands of the receiver, and then the claim 
ean be sustained to that fund or property only, and 
only to the extent that the trust proprety or is pro- 
eeeds went into it. Itéis not sufficient proof that the 
trust property or its proceeds went into the gencral 
assets of the insolvent estate and inereased the 
amount and value thereof which came into the hands 
of the receiver. ”’ 


Claimant has not traced any trust fund into the 
hands of recewer. 


With the burden resting upon Mrs. MeCormick 
to trace and identify the proceeds of her collection 
either in the original form or in some substituted 
form, it is not sufficient that the claimant show a mere 
augmentation or swelling of assets, nor is she entitled 
to a lien against the gencral asscts of the receiver. It 
is her duty to trace, by clear and satisfactory proof, 
the trust res in the receiver’s possession. Some of 
the earlier cases, including those from this cireuit, 


fell into error in this respect, as we will show later. 


This general rule is stated in Peters vs. Barn, 


133 U. S. 670, whieh was a suit to recover misap- 
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propriated trust funds. Bain & Company, a copart- 
nership in control of the Exchange National Bank, 
had appropriated practically all the assets to their 
own purposes. That was a suit bv the receiver of 
the bank to impress a trust on the assets of the part- 
nership, which had assigned for the benefit of eredit- 
ors. The property which was sought to be reeov- 
ered fell into two classes, the first relating to proper- 
ty which was purchased with moneys that could be 
identified as belonging to the bank, and second, that 
which was bought and paid for by the firm out of 


a general mass of moneys in their possession, and 
which may or may not have been made up in part 
of what had been wrongfully taken from the bank. 
The trust was held established as to the first proper- 
ty, which was directly traceable to the assets of the 


bank. As to the second class the eourt said: 


‘*Some of the money of the bank may have gone 
into this fund, but it was not distinguished from 
the rest. The mixture of the money of the bank 
with the money of the firm did not make the bank 
the owner of the whole. <All the bank could in anv 
event claim would be the right to draw out of the 
general mass of moncy, so long as it remained money, 
an amount equal to that which had been wrongfully 
taken from its own possession and put there. Pur- 
chases made and paid for out of a general mass can- 
not be claimed by the bank, wrless it is shown that 
its oun moneys then in the fund were appropriated 
for that purpose.’ 
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In Empire State Surety Co. vs. Carroll County, 
194 Fed. 593, C. C. A. 8th Cir., Judge Sanborn states 


four rules governing this class of cases: 


‘J. The claimant must prove clearly that the 
trust property or its proceeds went into a specific 
fund or specitic property, which came into the hands 
of the receiver. It is not sufficient to prove that the 
trust property or the proceeds went into the general 
assets and increased the amonnt coming to the re- 
ceiver. 


‘2. If trust funds are mingled in a common 
fund, and payment is made out of that fund, claim- 
ant can recover not exceeding the smallest amount 
the fund contained subsequent to the commingling, 
since the presumption is that the trustees kept the 
trust fund sacred. 

‘¢3. For this reason the legal presumption is 
that promissory notes and other paper coming into 
the hands of the receiver were not procured by the 
use of trust property. 


‘4. Where the property of many cestuis que 
trustent is mingled, and payment made out of the 
common fund, the presumption is that the moneys 
were paid out in the order they were paid in, and 
cestuis que trustent are entitled to preference in the 
inverse order of their payments into the fund. First 
im. Hirst out.’’ 


That case involved various claims founded upon 


different facts. Judge Sanborn said: 


“They next claim that they are entitled to 
preferential payment of about $12,000.00, first, be- 
cause $4,455.05 was owing on the notes discounted 
by the bank between June 11, 1908, and October 17, 
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1908, which came to the hands of the receiver, but 
the claim to such an allowance on account of these 
notes is forbidden by the third rule and by the fact 
that there is no evidence tracing any of the county 
deposits or any of the proceeds of them into any of 
these funds; second, because the receiver collected 
$1,763.77 from credits to the First National Bank 
in other banks, but no preference on this account may 
be allowed for the same reason; and third, because 
$5,912.05 in cash came into the hands of the receiver 
when the bank failed, but the allowance of a prefer- 
ence on this account is forbidden by the fourth rule, 
and by these facts: All of the deposits of the county 
were made prior to October 10, 1908, except a deposit 
made on that day of tax reccipts aggregating 
$1,041.22, and cheeks of third persons aggregating 
$486.11, and a deposit made on October 17, 1908 of 
$1,604.88 in checks. It was for these two deposits 
that the preference of $3,132.21 was allowed to the 
sureties by the court below. But this record has 
been searched in vain for any evidence that the checks 
for the $1,604.88 deposited on the last day the bank 
was open ever went into the hands of the receiver, 
and no claim is made to recover these checks, nor 
ean any evidence be found sufficient to show what 
banks these checks were drawn upon, or that any 
moneys derived from them ever went into the $35,- 
912.05 or into the hands of the receiver. Proof that 
these checks augmented the eash that went into the 
hands of the reeciver, or that they produced eash 
which he obtained, was indispensable to any prefer- 
ence on their account. But ehecks of third persons 
on the bank with which they are deposited, which 
are paid by erediting the bank and charging the draw- 
ers on the books, fail to increase the cash in its pos- 
session, and form no basis for preferential payment 
to the depositor. Beard vs. Independent District of 
Pella City, 88 Fed. 375. Moreover, the deposit of 
cheeks of third persons which are credited to the de- 
positor and used by the bank to pay its debts, bring 
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no money into its fund of cash, and form no founda- 
tion for preferential payment to the depositor. 
City Bank vs. Blackmore, 75 Fed. 771. Again 
checks of third parties, deposited with the bank 
credited to the depositor, and collected through 
a clearing house, lay no foundation for a pre- 
ferential payment, in the absence of proof of the 
of them, for they may have been and usually are 
used, in whole or in part, to discharge the debts of 
the bank (citing authorities.) These checks may 
have been, and the probability is much greated than 
most of them were, used for some of these purposes 
than it is that cash for them was paid into the bank 
and remained there at the close of the day and went 
into the hands of the receiver.”’ 


An analogous case to the one at bar was that 
of American Can Co. vs. Williams, C. C. A., 2d Cir. 
178 Fed. 420. Preference was claimed against the 
receiver of an insolvent bank on the following 
grounds: Plaintiff forwarded to the Fredonia Bank 
for collection certain drafts on two local corpora- 
tions, aggregating some $28,000. The bank collected 
the drafts in the following manner: First, drafts 
paid by the drawees’ check on outside banks, made 
payable to the Fredonia bank, and subsequently patd 
directly to defendant as receiver. Second, drafts 
paid by the drawees’ checks on outside banks, made 
payable to the Fredonia bank, and paid by the form- 
er to the latter before the appointment of a receiver. 
Third, drafts paid by the drawees out of their ac- 


counts as depositors of the Fredonia bank. Fourth, 
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drafis paid by the drawees’ checks on outside banks 
made payable to the Fredonia bank, and indorsed 
and delivered by it to the Merchants Exchange Na- 
tional Bank of New York City, and credited by such 
bank to the Fredoma bank. 


Your Honors will perceive that the fourth state 


of facts is identical with those at bar. 


It was further conceded in the ease that 


‘At all times mentioned in the complaint prior 
to the 20th day of June, 1905, the assets of the Fre- 
donia Bank and the assets which came into the de- 
fendant’s hands as receiver and which are now in 
his hands, exeeeded the amount of the plaintiff’s 
elaim.”’ 


The court assumed that the proceeds of certain 
of these drafts did come into the possession of the 
bank before the receivership and constituted trust 


funds in its hands, but the court says: 


‘The difficulty is, upon the agreed statement of 
facts, in following such funds into the hands of the 
receiver. Jt may be that prior to the receivership 
the bank used the trust fund to pay its debts with. 
it may be that these funds were wholly dissipated. 
There ts absolutely nothing to show that they had 
any connection with any of the property which came 
into the possession of the recewer. The stipulated 
facts are wholly insufficient to show any identity 
of the property followed with the funds sought to 
be charged against it, or to show that the amount of 
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such property was increased or augmented by such 
funds. While the right to follow misapplied moneys 
as trust funds into the hands of a receiver has been 
extended in the modern decisions, there has never 
been in the federal courts a departure from the prin- 
ciple that there must be some identification of the 
property followed with the trust funds. * * * If the 
plaintiff’s contention is well founded, that to fol- 
low misappropriated moneys it is only necessary to 
show that a receiver has, and that the trustee had, 
assets, the rule is simply that a demand for such 
moneys is a preferred claim against any substantial 
estate, and to adopt this view would do away with 
all the equitable principles out of which the right to 
follow trust funds grew.”’ 


In City Bank vs. Blackmore, 75 Fed. 771, C. C. 
A. 6th Cir., it appeared that the plaintiff City Bank 
sent a draft on August 24, to the Commercial Nation- 
al Bank of Nashville. The draft was drawn on 
Latham & Co., of New York, and was for $5,000.00. 
The Commercial Bank, then insolvent, received the 
draft August 25, credited the City Bank, and im- 
mediately sent the draft to the Bank of the Repub- 
he, its New York correspondent, to be deposited to 
the Commercial Bank’s credit. Later in the day, 
August 25, the Commercial Bank was closed. The 
New York bank credited the draft to the Commercial 
Bank August 27. The City Bank stopped pavment 
on the draft August 26. Accordingly the drawee 
refused to pay, but later, by direction of the City 


Bank, paid when the New York Bank brought suit 
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against the City Bank on the draft. The City Bank 


then presented a claim to the receiver and asked that — 
$5,000 be allowed as preferred. Judge Taft, in hold- 
ing the City Bank not entitled to priority, said: 


‘But the difficulty with the complainant’s po- 
sition is that neither the draft nor the proceeds of 
the draft have come into the receiver’s hands. The 
sole question is therefore whether the credit thus 
secured by the Commercial Bank and its receiver by 
the draft entitles the City Bank to take $5,000 out 
of the assets held by the receiver. The question 
must certainly be answered in the negative in any 
view which can be taken, unless it appears that the 
assets were increased $5,000 by the credit, or that 
the claims against them were so decreased that there 
was $5,000 more for distribution among those who 
remained creditors after the credit than there would 
have been had no eredit been given to the Commer- 
cial Bank for the draft. This does not appear. If 
no such eredit had been allowed by the National Bank 
of the Republic, it would merely have been a claim- 
ant for $5,000 more and would have been entitled, 
not to $5,000 in full, but only to pro rata dividends 
on that amount. The benefit to the general fund 
from the draft, therefore, is limited to the amount 
of dividends payable on the $5,000.00, and that 
amount the recciver has already allowed to the City 
Bank. It has no ground for complaint, therefore. 
No authority has been cited to show that a claim 
founded on fraud is entitled to priority over other 
claims. It is only where, by rescission of the con- 
tract out of which the claim arises on the ground of 
fraud, that the specific thing parted with or its pro- 
ceeds can be sufficiently identified to be returned, 
that fraud seems to give a priority of distribution.’’ 


The opinion was concurred in by Mr. Justice 


Lurtton. 
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By depositing a check with a correspondent bank. 
in the nature of things, does it make any difference 
whether the debt to the correspondent bank is re- 
duced, or whether the eredit with the correspondent 
bank is used to pay other creditors? In both instances 
the fund is lost. There is no greater amount for dis- 
tribution among the general creditors. Instead of 
making A a creditor of the bank, B is made a ereditor, 
and the substitution of parties is the only thing ac- 
complished by the paper transaction. This question 
of tracing trust funds against an insolvent was re- 
cently before the Supreme Court in Schuyler vs. 
Inttlefield, 232 U.S. 710. The same ease in the low- 
er court, Jn re Brown, 193 Fed. 24. In the Cireuit 
Court of Appeals the facts appeared as follows: 


The bankrupts, Brown & Co., had converted cer- 
tain stock belonging to the Princeton Bank. From 
the proceeds of the stock, Brown & Co. deposited 
$1,120 in the Bank of Commerce and $280 in the 
Hanover Bank. These transactions were on 
August 17 and August 24. The bankruptey oc- 
eurred at noon, August 25. The bankrupts also 
sold other stock of the Prineeton Bank, and 
on August 13 had deposited the proceeds, $1,787, 
in the Hanover bank. As to Brown & Co.’s de- 
posits in the Bank of Commeree, it showed that there 


was a balance in favor of the bankrupts from August 


38 


17 to 24 largely in excess of $1,120. The balance 
August 25 was $21,000 but this was exhausted by 
checks subsequently presented. and the trustee re- 
ceived no money from that account. It further ap- 
peared that on August 25, though Brown & Co. had 
transferred $4,000 from the Bank of Commerce to 
the Hanover Bank by check, there was nothing to 
show that the $1,120 trust funds were included in this 
check and reappeared in the balance of $2,000, which 
balance the trustee in bankruptcy received from the 
Hanover bank. As to the deposit in the Hanover 
bank, the claim of the Princeton bank against this 
fund aggregated $280, plus $1,787, making a total of 
$2,067. The balance on the books of the Hanover 
Bank in favor of the bankrupts on and after August 
13 to August 24 were largely in excess of the sums 
due the Prineeton bank. It was held, however, that 
a trust fund was not established, that there was noth- 
ing to show that these balances represented the trust 
money of the Princeton bank rather than the trust 
money of various other persons urging similar claims 
aggregating $21,000. There was also nothing to 
show but that during the same day the balance had 
been entirely wiped out and the trust fund lost, and 


subsequent deposits would not make it good. 


Your Honors will see the amazing similarity 


of the facts in the Brown ease to those in the case 
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at bar. Furst. The insolvent was dealing with two 
correspondent banks, in which correspondent banks 
the trustee had deposited the funds in dispute. Sec- 
ond. The alleged trust fund was represented by 
mere credit balances due the insolvent. The Brown 
case contains these additional facts, which were fav- 
orable to the claimant. First. The fund of $4,000 
had been transferred from one of the depositories 
to the other. Second. The trustee of the insolvent 
actually received in cash over $2,000 after insolvency 
from the second depository. As to the insolvent’s 
account with the Bank of Commerce, that court said: 

‘““Tf $1,120 of the claimant’s money was left in 
that bank, it has been dissipated and can be traced 
mo turther.’’ 

The claimant then asserted that by the transfer 
of the $4,000 from the Commerce bank to the Han- 
over bank, his trust fund was thereupon transferred 
to the Hanover bank, and that the trustees in bank- 
ruptey admittedly received in cash the sum of $2,- 
055.97, this cash receipt included the elaimant’s $1.- 
120. That court said: 

‘his seems a very tenous presumption i the 
absence of any evidence to support it. The amounts 
are different. There is nothing to show that there 
was a sum of $2,880 trust money of some sort with 
which the claimant’s $1,220 was being shifted by the 
bankrupts, for some unexplainted reason, from one 


bank to another. As we said in In re McIntyre, 
Grace’s appeal, 185 Fed. 96, 108 C. C. A. 540, while 
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the doctrine of following trust funds has been much 
extended in modern decisions, there has never been 
a departure in the Federal courts from the principle 
that there must be some identification of the proper- 
ty sought to be charged with the trust fund. * * * 
The special master finds that ‘The opening and clos- 
ing balances in the Hanover bank on and after 
August 13, were largely in excess of these (2 depos- 
its), but the finding is not sufficient. There is no 
reason why it should be asswmed that these balances 
were being reserved because they represented the 
trust money of the Princeton bank rather than be- 
cause they represented the trust money of Simp- 
son or Scrotton or any of the others similarly situat- 
ed, enumerated above (aggregating $21,783.39), or 
indeed any of the other claimants who from time to 
time have appeared in this proceeding seeking to 
trace and recover for property converted by the bank- 
rupt. Moreover, it is not enough to show that there 
was a morning and afternoon balance for several 
successive days large enough to cover that amount 
of money which was improperly converted. It might 
very well be that on any one day checks were pre- 
sented which exhausted the morning balance and its 
accretions, in which event these moneys would have 
been dissipated. We are not prepared to assent to 
the proposition that subsequent deposits are to be 
taken as having been made to make good claimant’s 
money thus drawn and spent. Board of Commis- 
sioners vs. Strawn, 157 Fed. 51.”’ 


This case was affirmed in the Supreme Court in 
First National Bank of Princeton vs. Littlefield, 226 
U. 8S. 110. The same ease was also before the 
Supreme Court of the United States as to another 
claimant sub nom Schuyler vs. Littlefield, 232 U.S. 
710. In affiyxming the Cireuit Court of Appeals, the 


Supreme court said: 
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‘‘Money was paid by Brown & Co. to outsiders 
and to the bank. It would serve no useful purpose 
to make a detailed statement of the testimony. The 
evidence has been fully discussed by the court of 
appeals in considering this claim of the appellants, 
along with that of several other parties seeking, on 
somewhat similar facts, to trace trust funds into the 
bank, and thence into collaterals which ultimately 
came into the hands of the trustee. All these claims 
were disallowed because of the failure to make the 
requisite proof. Our investigation of the facts leads 
us to the same conclusion, as far as concerns the ap- 
pellants’ claim. They were practically asserting 
title to $9,600 said to have been traced into stock in 
the possession of the trustee. Like all other persons 
similarly situated, they were under the burden of 
proving their title. If they were unable to carry 
the burden of identifying the fund as representing 
the proceeds of their Interborough stock, their claim 
must fail. If their evidence left the matter of identi- 
fication in doubt, the doubt must be resolved in favor 
of the trustee, who represented all of the creditors 
of Brown & Co., some of whom appear to have suf- 
fered in the same way. Like them, the appellants 
must be remitted to the general fund.”’ 


With the foregoing review of the decisions of the 
other circuits and the Supreme Court of the United 
States, let us now turn our attention to this circuit. 
We have already called the court’s attention to the 
last decision of your Honors on tlus point in In re 
Acheson, 170 Fed. 427, in which case a preference 
claim was asserted by the petitioner for the proceeds 
of goods sent to the bankrupt on consignment. The 
petitioner alleged in that case that the trust fund was 


not kept separate and apart, but wrongfully mixed 
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with the other money of the bankrupt, and that it 
had been used in payment of the bankrupt’s em- 
ployees and other running expenses, and paying other 
creditors and in purchasing other goods, wares and 
merehandise, which composed the assets of the bank- 
rupt. The question was whether this made a prima 
facie showing of a charge upon the funds in the 
trustee’s hands in favor of the owners of the goods, 


and if so, to what extent did it reach? 


‘We do not mean to be understood as holding 
that equity will grant to a cestui que trust relief 
against any assets in the hands of a trustee, for at walt 
not go farther than to give a lien when the facts are 
that there remain in the estate specific funds or prop- 
erty which have imcreased the assets of the estate and 
which represent the proceeds of the specific property 
entrusted to the bankrupt. So funds that have been 
dissipated or that have been used to pay other eredi- 
tors, ov that have been spent to pay current business 
expenses are not recoverable, because they are gone, 
and there is nothnig remaining to be the subject of 
the trust. This qualification of a general rule is to be 
applied to the facts pleaded in the present case, inas- 
much as it is alleged that some of the trust moneys 
were used by the bankrupt in paying its employees 
and expenses of running its business and in paying 
other creditors. J*or them there ean be no recovery.’’ 


In that case your honors cited with approval the 
earlier case of City of Spokane vs. First National 
Bank, 68 Fed. 982, and also other cases heretofore 
mentioned in this brief. In addition, your Honors 


relied upon the leading ease of Lowe vs. Jones, 192 
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Mass. 94,6 L. R. A., N. 8. 487. In the Acheson case, 
this court adopted the universal holding of the other 
circuit courts of appeal, repudiating some of the 
earlier holdings in this cireuit. 


One of these early cases was San Diego County 
vs. California National Bank, 52 Fed. 59, where a 
trust was decreed against the general assets of the 


estate, without attempt to trace the fund. 


In the subsequent case of Multénomah County vs. 
Oregon National Bank, 61 Fed. 912, the court ex- 
pressly refused to follow the San Diego case. It was 
eriticised in In re Marsh, 116 Fed. 396, and by Judge 
Lowell in In re Mulligan, 116 Fed. 715. Judge Gil- 
bert in the Spokane County case, in 68 Fed. 979, 982, 
said that this case, among others, laid down a doctrine 
to which the court could not assent. It was followed 
by the lower court in the Beard case, 83 Fed. 14, 
which was reversed by the Cireuit Court of Appeals 
in 88 Fed. 375. Judge Sanborn, in the Carroll County 
case, 194 Fed. 604, says that the doctrine of that case 
and some others is sustained ‘‘neither by reason nor 
authority.’ 


Your Honors’ decision in Spokane County vs. Furst 
National Bank of Spokane, 68 Ked. 979, is a leading 
ease in this country on the right of a claimant to as- 


sert and follow an alleged trust fund. It has been 
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cited and its language quoted many times by other 
circuit court of appeals with approval. It has stood as 
a solid rock against all attacks. A cireuit court in 
Ohio attempted to explain it: Board of Commission- 
ers vs. Patterson, 149 Fed. 229, but the decision of 
the lower court was promptly reversed by the circuit 
court of appeals in the 6th circuit in Board of Com- 
missioners vs. Straun, 157 Fed. 49. 

A case upon which Mrs. McCormick will rely is 
Merchants’ National Bank of Helena vs. School 
District, 94 Fed. 705. In that case there was admit- 
tedly a trust fund, and the only question was whether 
it had been traced into the hands of the receiver. The 
claimant was dealing with a Helena bank, and his 
fund consisting of a collection item of $13,000 had 
been deposited to the credit of the Helena Bank with 
the National City Bank of Boston, which was the cor- 
respondent of the Helena bank. After this credit 
with the Boston bank, the Helena bank had a credit 
balance with that bank of over $39,000, against which 
it drew on that day the sum of $10,000, leaving a bal- 
ance of some $29,000. <A few days later a draft was 
drawn by the Helena Bank against the Boston bank 
of $8,000. Your honors said: 


“The question is not complicated by any failure 
on the part of the Boston bank to pay to the Helena 
bank in full the amount which it received. The 
Helena bank received the money in the due course of 
business.”? 
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In that ease the actual money found its way into 
the Helena bank. If your Honors’ decision in the 
Helena bank case means that the mere obtaining of a 
credit by the Helena bank with the correspondent 
bank is the receipt of the money, by the Helena Bank, 
we submit that the case can not be sustained on prin- 
ciple and is opposed to the overwhelming weight of 
authority. Suppose the Helena bank had been over- 
drawn at the Boston bank and the eredit had been 
used to diminish the overdraft. Clearly the trust 
fund would be lost. 


Now let us suppose that after the credit of the 
amount of the trust fund is obtained with the Boston 
bank, the Helena bank draws a draft on Boston not 
to transfer the credit to its own vaults, but to pay a 
debt that the Helena bank owes A or another bank. 
Is there any reason for saying, in such an instance, 
that the trust fund has not been dissipated, or that 
the assets in the hands of the receiver have been swol- 
len.and augmented. This would be directly contrary 
to your Honors’ previous ruling in the Spokane 
County case. The Helena bank case has never been 
cited as sustaining any such principle, that is, that 
a credit with the correspondent bank for a trust fund 
is receipt by the bank itself, except in one case, which 
was on a preliminary hearing, City of Centralia vs. 


Titlow, Reeciver, heard by the same trial judge as 
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this case. The City of Centralia case is now on ap- 
peal to this court. City of Centralia vs. U. S. Nation- 
al Bank, 221 Fed. 755. 


Mrs. MeCormick will say that ‘‘the receipt by the 
agent is a veceipt bv the principal. As soon as we 
trace this item into a correspondent bank we trace it 


into your actual possession. ”’ 


She will say that your 
Honors have so held in the Helena bank case. This 
overlooks the qualifications of the general rules of 
law appleable to of principal and agent as applied 
to a bank and its depositors. In a sense a bank is 
the agent of each of its depositors. It is also their 


debtor. 


Counsel will be unable to cite to vour Honors 
any case where a trust fund is sought to be followed 
that apples he principle of ageney to a correspond- 
ent bank and which holds a eredit with the corres- 
pondent bank is reecipt of the fund by the bank itself. 
Such a doctrine would be antagonistic to all banking 
principles and interests. A bank in a large city is 
the correspondent and reserve agent of many other 
banks. It breaks. Is every bank that has a deposit 
in the city bank entitled to preferential payment of 
its claim as opposed to all other depositors in the 
bank? The depositing bank is in the same position 


as any other depositor, individual or otherwise. 
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In the Helena bank ease, suppose it had been the 
Boston bank that had failed, owing the Helena bank 
more than the $13,000 deposited by the school district. 
Would the Helena bank have had a right to a pre- 
ferential payment as against the Boston bank for 
the amount of the Helena bank’s deposit ? 


We have called attention to the Helena bank case 
for the reason that the lower court gave it the strain- 
of this court in he Spokane County ease, and the 
subsequent decisions by the same court, and with 
the overwhelming weight of authority elsewhere, 
than the narrow construction attempted to be placed 


upon the case by the appellee and the trial court. 


It is preferable to give it that construction which 
renders that case consistent with the prior decision 
ease consistent with the prior decision of this court in 
the Spokane County case, and the subsequent deci- 
sions by the same court, and with the overwhelming 
weight of authority elsewhere, thaa the strained con- 
struction attempted to be placed upon the case by 
the appellee and the trial court. 


Banking business is done by means of debits and 
eredits. If the insolvent bank, through the misap- 
propriation of a trust fund, obtains a credit with the 
correspondent bank, and that credit is returned in 
money to the insolvent bank or goes to purchase 


notes or other securities which pass into the hands 
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of the reeeiver, the trust fund is traced, but if the 
credit balance with the correspondent bank is ex- 
hausted or utilized in the ordinary course of business 
by the insolvent bank, if it pays creditors of the in- 
solvent bank, running expenses, or other charges 

gainst it, the fund is lost. There can be no pre- 
sumption that the receipt by the correspondent bank 
earries the fund into the vaults of the insolvent bank 
and to its receiver, for, as we have seen, the burden 


of actually tracing the fund is upon the claimant. 


In addition to the cases heretofore cited, 
we eall the court’s attention to the following authori- 
ties bearing on this subject and the right to trace 
funds. Many of these cases involve credits obtained 
with correspondent banks and reserve agents, and 
hold that the receipt of a credit with a correspondent 
bank is not a receipt by the bank itself when it comes 
to asserting a preferential claim. 

Lucas County vs. Jamison, 170 Fed. 338 ; 

In re See, 209 Fed. 172, C. C. A. 2d Cir. 

In re Brown, 193 Fed. 24, C. C. A., 2d Cir. Af- 
firmed sub nom Schuyler vs. Littlefield, 232 U.S. 710. 

Cherry vs. Territory, 89 Pac. 190 (Okla.) 

In re Dorr, 196 Fed. 292. 

Rule of first in first out. It appeared that there 
were five other pending suits against this bank and 


its receiver asserting preferential claims as follows: 
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City of Centralia for $44,553.09, which was de- 
posited in July 1914. 


Continental & Commercial National Bank, for 
$5166.67, covering a collection in August 1914. 


Frank P. MeKinney, as receiver, for $36,550.00, 
for preferential claim covering a transaction in 
August 1914. 


Nicholas Petrinovich, covering a deposit of 
$150.00 on September 15, 1914. 


John P. Sundquist, covering a deposit of $1,- 
296.00 on August 31, 1914. (54-56) 


So that in addition to the suit at bar, there were 
pending at the time of trial of this case other suits 
involving over $80,000 of alleged preferential claims 
against this bank. All of the other claims covered 
transactions subsequent to May 1914. It will be re- 
ealled that Mrs. McCormick deposited her warrants 
in 1913. They were collected in February and April 
1914. Mrs. MeCormick’s claim is therefore the first 
in order of time. When the bank closed there was 
actual cash on hand of $27,899.81 (53). From July 
29 till the date that the bank closed there was some 
$129,000 in actual money deposits which passed over 
the counter of the bank. Again we are thrown into the 
realm of mere speculation as to whom the eash on 


hand at the date of insolvency belonged to. Did it 
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belong to the $129,000 of general depositors, subject 
to ratable distribution among them, or did it belong 
to Mrs. McCormick, who alleges a breach of trust on 
the part of the bank not later than April 1914, or does 
it belong to the City of Centralia, by reason of its 
transaction in July, 1914? The rule is that when the 
property of many beneficiaries is commingled and 
payment is made out of this fund, there is a pre- 
sumption that the moneys that were paid out were 
paid out in the order in which they were paid in, so 
that the beneficiaries are entitled to preference in the 
inverse order of thier payments into the common 
fund. Assaidin Mmpire State Surety Co. vs. Carroll 
County, 194 Fed. 593 at p. 607: 

‘* All these deposits were trust funds, and apply- 
ing the rule that deposits of equal trust rank are pre- 
sumed to be drawn out in the order that they were 
paid in, and that allowable preferences in the remain- 
ing balance must be given in inverse order of their 
payment to the trustee, all of the deposits of the 10th 
of October had been drawn out long before October 
17, 1908, and the $5912.05 was the property of the 
later de positors.”’ 

In Lucas County vs. Jamison, 170 Fed, 338, the 
court said: 

‘*But the court knows that there is still another 
on its docket in which a preference of more than 
$100,000 is asked; so it will be seen that if preferenecs 
could be allowed in these cases, then the other cases 


involving so large an amount might cover the same 
funds. ”’ 


ol 


In Cherry vs. Territory, 89 Pac. 190 (Okla.) 
which is in other respects pertinen, he court said: 


‘‘But when the evidence in the particular case 
shows affirmatively that a party stands in the same 
position as others, as for instance in a receivership 
matter, and the court is passing upon the priority 
of claims, it should consider the effect of the par- 
ticular judgment upon the other creditors similarly 
situated. ’’ 


While there is a showing that there was a certain 
balance due from correspondent banks when the bank 
failed, still these amounts are not segregated, and the 
whole balance, as far as this claim is concerned, might 
be owing from the Bank of California. Surely any 
balanee that was owing from that bank could not be 
taken into consideration, because the right to follow 
the credit in the Bank of California ceased when the 
overdraft occurred with that bank on April 28, 1914. 
The whole amount due from correspondents might be 
from Coffman-Dobson, but for a like reason that ac- 
count could not be counted, because an overdraft oc- 
eurred with Coffman, Dobson & Co. on February 14, 
1914, and any credits in that account subsequently, as 
has been shown, would not replenish the fund. From 
all that appears, sums due from other correspondents 


may be subject to offsets and counterclaims. 


Form of Decree. ‘This decree fails to take into 


account any of the other pending suits for preference. 
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Judgment is given against the receiver Titlow for 
$10,054.69, and he is directed to pay that out of the 
moneys in his hands. This form of decree is objec- 
tionable first as being a judgment against the re- 
celver, and second as failing to take into considera- 
tion other preferential claims asserted against the 
bank. Denton vs. Baker, 79 Fed. 189; Richardson vs. 
Lowsville Banking Co., 94 Fed. 442. 


Respectfully submitted, 
ROBERT P. OLDHAM, 


ROBERT C. GOODALE, 
Attorneys for Defendant. 


